R-3515-03

Observations and Final Argument of the RNCREQ

1 Denial of the RNCREQ’s Right to be Heard 
The RNCREQ respectfully submits that it has a “right to be heard” in the present matter, and, with respect, that right was not respected as a result of (i) Unreasonably short delays; (ii) Scheduling of the hearing on very short notice during the month of July, during which time the RNCREQ’s staff and Expert were on holidays; (iii) the Régie’s decision not to allow interested parties to present evidence, (iv) a split interlocutory decision concerning the relevance of costs/Return on Equity (ROE) during our cross-examination, severely limiting the RNCREQ’s ability to make its arguments and (v) denial of a request for a postponement.  

· Until mid-July, our understanding was that since this was not identified as a public hearing, the Régie probably would not consider the involvement of a lawyer in the file to be “nécessaire et raisonnable”, and thus would not reimburse the costs.

· On July 14, we learned that we would be allowed to submit demandes de renseignements, and that there would be a day of hearing for the responses.

· On July 16, in response to our request for clarification, the Régie indicated that there would be cross-examination at that hearing.  That was the first time that the RNCREQ understood that attorneys fees would be considered “nécessaire et raisonnable” to the Régie.  

· The RNCREQ then mandated the undersigned. As a result, the undersigned had just one day to review the draft written questions prepared by RNCREQ staff and its expert, and was obliged to prepare for a hearing with an unreasonably short delay.  This delay was exacerbated by the very late filing by HQD of the documents to be provided in support of its answers to the written questions, to be provided orally in the hearing of July 23 and 24.  Though the undersigned appreciated the Bench according him the evening of July 23 to prepare his cross-examination, it is respectfully submitted that the scheduling of this matter nonetheless placed the RNCREQ in a position where it could not adequately represent the public interest as well as its own interest. 

· Because of vacation schedules determined long in advance, the RNCREQ’s Expert and Analyst/Co-ordinator were unable to devote sufficient time to the preparation of these observations, and the co-ordinator/analyst was unable to be present at the hearing. 

· The undersigned did not receive a paper copy of the transcript of the proceedings of July 24, 2003  until July 29, 2003.

· On July 28, 2003, the Undertakings agreed to by HQD upon request of the RNCREQ were transmitted to all attorneys of record except the undersigned, thus making it hard to prepare these observations/argument.  The undersigned called the Régie on July 29th inquiring as to when our undertakings would be provided, and learned that they had been sent to everyone but us.

· For all these reasons, we are unable to adequately integrate direct references to the testimony of the hearing on July 23-24, or that of other regulatory files mentioned below (R-3470-01, R-3473-02), into these observations.  We must therefore count on the Régie to supplement these observations with its knowledge of the record.

· The Régie’s procedural instruction letter of July 14, 2003 did not provide an opportunity for interested parties to make proof in this proceeding.

· The RNCREQ was foreclosed from cross-examining Hydro-Quebec’s witnesses on an issue of paramount importance to its observations/argument, as the result of an interlocutory decision rendered from the Bench on July 23, 2003 concerning the relevance of cost/ROE.   It is respectfully submitted that the split decision was in error, as the matter of HQP’s costs/ROE is relevant both pursuant to Art. 5 of the Régie Act and as concerns the constitutional interpretation of Art. 74 ff. of the Act and the Art. 1(4) of the Regulation (as set out below)
. 

· Finally, on July 24, 2003, the RNCREQ requested that it be accorded a reasonable delay within which to properly prepare the present observations/argument.  It is respectfully submitted that the Régie’s refusal of this adjournment was unjust and arbitrary, further constituting a breach of the RNCREQ’s right to be heard.
 

· These various breaches of the RNCREQ’s fundamental right to be heard have placed the RNCREQ  in a position where it has only been partially able to represent its and the public interest in the present matter.  As such, the present observations/argument are provided under all legal reservations.

2 Jurisdiction of the Régie

· It is respectfully submitted that the Régie’s jurisdiction in the present matter is not defined exclusively by Regulation r.0.04.01 (hereinafter “the Regulation”), as suggested by the Régie in its decision of July, 24, 2003,
 but also by its enabling statute (Loi sur la Régie), in particular, at Article 5.    

· The seven items mentioned in the third paragraph of Art. 1 of the Regulation describe the information that the Distributor must include in its filing. This in no way limits the issues the Régie must address in deciding whether or not to approve the contracts.

· These include Art. 5, the “toile de fond” for all Régie decisions
:

5. Dans l’exercice de ses fonctions, la Régie assure la conciliation entre l’intérêt public, la protection des consommateurs et un traitement équitable du transporteur d’électricité et des distributeurs. Elle favorise la satisfaction des besoins énergétiques dans une perspective de développement durable et d’équité au plan individuel comme au plan collectif.

· To reconcile the public interest, consumer protection and the fair treatment of the distributor,  the Régie must  ensure  these contracts are in the public interest, in the broadest sense of the term, including fair pricing and respect for sustainable development imperatives.

· The Régie  erred in its decision from the bench,  in holding  that the Régie does not have to consider the “taux de rendement des soumissionaires” July 24, p. 39 (i.e. costs and ROE).  In disallowing  questions regarding cost and return on equity, it prevented the RNCREQ from obtaining information essential to  its argument that the contracts between HQD and HQP result in government revenues which constitute an illegal tax.

The contracts must be consistent with the constitutional principle “No taxation without representation”, incorporated into Canadian law by ss. 53 and 90 of the Constitution Act 1867.  
3 Price of the new supply is excessive in relation to its cost 
· According to HQD’s written response to Régie question 10.1, gas plants in the Northeast US that could serve a contract comparable to those proposed by HQD would cost from to 7.0 to 7.8 cents per kWh, with a great enough profit margin to provide a 16-20% return on equity.
 

· Even with just a 9.4% ROE, these cost would still range between 6.7 and 7.3 cents. (Engagement 1)

· While TCE’s return on equity is probably well under 20%, that is not  the case for HQP in the contracts it has signed with HQD. 

· The RNCREQ was barred from cross examining HQD witnesses on the issue of cost, the bench deciding, in a split decision
, that the Régie did not consider suppliers’ costs or ROE to be relevant.  As argued at the hearing, the RNCREQ submits that Art. 1(4) of the Regulation referring to “the lowest cost” renders such questions relevant.  The RNCREQ further submits, with respect, that given art. 5, the Régie cannot decide if contracts are in “the public interest”, “protect consumers” and “are equitable” without concluding that the prices are reasonable, which involves a judgment concerning their ROE (“rendement”).  Furthermore, it is respectfully submitted that the constitutional matter raised herein, namely the application of the constitutional principle of “No taxation without representation”, cannot be properly adjudicated, nor can the Régie correctly interpret its Statute in a manner consistent with that principle, without an appreciation of HQP’s costs and ROE.

· In the absence of precise evidence (and recalling that the Régie has established a procedure for this file which does not provide for interested parties to submit evidence), it is safe to assume the cost of this power are below 2.79¢/kWh (and in the case of LG-2, far below this figure).   Even with a very conservative assumption, a cost of 2.5 cents per kWh, and the even more conservative assumption that project-related borrowing has been fully paid off, such that the only remaining capital costs are return on owner’s equity, a contract averaging 6 cents per kWh would result in an ROE of well over 100%.  In the likely case where unit costs for power from Robert-Bourassa and from LG-1 in 2006 will be lower than 2.5 cents per kWh, the ROE could be far higher.  

· Had the Régie provided an opportunity for interested parties to submit evidence, the RNCREQ would have filed expert evidence concerning the cost to HQP of serving these contracts, and reserves its right to submit such evidence.

4 “Every contribution to a public purpose imposed by   superior authority is a tax”

1.
The Eurig decision
The only legal manner in which the Régie can interpret its enabling Statute and the Regulation is in a manner consistent with the Supreme Court’s decision in Re Eurig Estate
 which defined a tax by reference to the following four criteria: 

i. the monies are levied by a public body; 

ii. there is a practical compulsion to pay;
 

iii. the monies are used for a public purpose; and, 

iv. there is no nexus between the amounts charged for the service and the administrative costs incurred in providing that service. 

In Eurig, the Court posited a fifth requirement for the legitimate imposition of a tax: it must be levied by virtue of an Act of the Legislature or one of its delegates due to section 53 of the Constitution Act, 1867, made applicable to the provinces by section 90; 

The Supreme Court found that there was no delegation of taxation power by the Legislature to the Executive of Ontario’s Administration of Justice Act.

Similarly, there is no express (explicit) delegation of taxation authority by the Legislature to either the Régie or to Hydro-Québec in the Régie Act, nor the Hydro-Québec Act.  Nor is such authority provided for by the Regulation. (It is submitted that even if such delegation had been provided by the Regulation, this would constitute illegal sub-delegation and be null.)

Express statutory delegation to impose taxes requires legislation that specifically identifies itself as taxation legislation (using the word “tax”) and sets detailed parameters for the tax (hence with “representation”):

Un [règlement] de nature fiscale doit être clair, précis et complet: en plus d’indiquer l’assiette et le taux, il doit préciser à qui il s’addresse et dans quel domaine il s’applique.

The costs/rates sought to be charged by Hydro Quebéc in its two agreements (deemed to be contracts) entered into with HQP constitute an unconstitutional tax as they meet the four Eurig requirements of a tax and have not been imposed by virtue of a statutory instrument of the Provincial Legislature or one of its delegatees.  

The Eurig decision and its application in an economic and regulatory context  are reproduced in Peter Hogg, Constitutional Law of Canada.
  

 2.
Leading Jurisprudence prior to Eurig
It is respectfully submitted that Eurig is the culmination of two decisions of the Supreme Court which defined indirect or disguised taxation as compulsory contributions to a public purpose.

In Les Ecclésiastiques de St-Sulpice vs. City of Montreal, the Supreme Court and the Privy Council adopted a broad definition of a tax :  “every contribution to a public purpose imposed by superior authority is a ‘tax’ and nothing less.”

The leading case as concerns indirect taxation prior to Eurig was Lawson vs. Interior Tree Fruit and Vegetable Committee, concerning levies on produce.  These levies were considered a tax as they were : (i) enforceable by law; (ii) imposed by a public regulatory body; (iii) the levy was made for a public purpose; and (iv) the levy was compulsory.
    

3.
The Régie has no discretion to exercise due to a « Pouvoir Lié »

The approval jurisdiction conferred by Art. 74.2 (2) of the Act does not, in these circumstances, confer any discretion to act as the Board has, with respect, a duty not to approve the HQP contracts.  The Board is bound by a « pouvoir lié » as :

selon qu’il se trouve en face de telle ou telle circonstance de fait, l’administrateur est tenu de prendre telle ou telle décision; il n’a plus le choix entre plusiers décisions, sa conduite lui est dictée d’avance par la règle de droit.
       

As De Smith notes : “If only one course can lawfully be adopted, the decision taken is not the exercise of a discretion but the performance of a duty.”
  This is particularly the case when constitutional matters are involved :

La première limite toutefois au pouvoir discrétionnaire est incontestablement la Constitution… :

Dans l’exercise de ces pouvoirs discrétionnaires, le procureur générale rend compte au Parlement ou à l’Assemblée législative et ses décisions sont sujettes au contrôle de la juridiction compétente si elles portent atteinte à ces droits constitionellement protéges.

Professor Garant notes the rule of law prohibiting the imposition of a tax by Regulation :  

Par règlement il est interdit d’imposer une taxe à moins d’habilitation expresse à cet effet.

As concerns the supremacy (paramountcy) doctrine he writes:

Ce principe s’applique aux actes réglementaires, considérés comme étant de la « législation déléguée », comme aux décisons particuliéres et aux contrats.

Dans cette ordre d’idées, la cour supréme a jugé qu’un pouvoir discrétionnaire doit être exercé dans le respect de la Constitution. »
  

The RNCREQ submits that the cost to HQD of the baseload and dispatchable (cyclable) contracts with HQP, which amounts are to be paid by Quebec consumers, are an illegal disguised tax and are repugnant to the Eurig definition.

4.
The factual argument that there exists no nexus : a prima facie case

The argument may be summarized as follows:  

HQP’s cost for serving baseload or dispatchable = x

HQP’s price to HQD for baseload or dispatchable = y 

HQP shows profit of (y-x) 

The price y paid by HQD is treated as a cost in determining the rates charged to consumers, and is thus passed on to and collected from consumers.

Of Hydro-Québec’s profit (y-x), half will be paid to the government as a dividend.
  That amount will then form part of general revenues, thus meeting the four Eurig criteria defining a (disguised) tax.

· The RNCREQ respectfully submits that the profit resulting from an excessive, unconscionable and unjustifiable ROE under the HQP contracts constitutes an indirect disguised tax as defined by the Supreme Court of Canada in Eurig.   

· Given that HQP’s average costs and the costs of all or almost all of its individual generating facilities are far below the marginal costs of new generating facilities for all other suppliers, HQP is thus able to win any auction, even with bids which  constitute an indirect disguised tax.  The Régie therefore cannot allow HQP to participate in HQD’s appels d’offres, unless it can be demonstrated that there exists a “nexus” between  any bids submitted by HQP (“the quantum charged”)  and the cost of the service provided. 

· The RNCREQ is of the view that there is no legal, economic or even logical reason why HQP should be allowed to offer power from existing facilities to serve post-patrimonial needs, since the very raison d’être of the patrimonial contract in Bill 116 was precisely to give Quebec consumers access to the power from Hydro-Québec’s existing facilities at a cost-based price.  Allowing HQP to sell Quebec consumers that same power at a market-based price, under the circumstances described above, can only lead to illegal windfall profits for the Crown Corporation and its shareholder the Government of Quebec.  

· The Régie must therefore require that HQD, in its appel d’offres not accept any bids from HQP based on power from facilities that existed (or were under construction) at the moment of the adoption of Bill 116 (June 2000), unless it can be demonstrated that there exists a “nexus” between the bid price and the cost of the service.

· Given that, by law, only Hydro-Quebec can develop hydropower sites of over 50 MW, it may be that the situation described above, whereby HQP’s costs are lower than those of any competitor that must build new supply, is also true of new hydroelectric supply.  In such a situation, bids by HQP based on new facilities that are priced in relation to the costs of its competitors (as described in Mr. Oliver’s report), may also constitute a tax.  For that reason, the Régie should require that bids from HQP also include a demonstration that there exists a “nexus” between bids submitted by HQP (“the quantum charged”) and the cost of the service provided.

· Should the Régie conclude that it does not have the statutory authority to make such a requirement, it would be obliged to disallow any participation by HQP in the appel d’offres of HQD.  It might, under such circumstances, wish to recommend to the Government that the Act be modified to allow HQP to submit cost-based bids.

· The RNCREQ respectfully submits that as it has made out a prima facie case that there exists no nexus between the cost of electricity service and the amount charged for it, that the burden of proof  shifts  to Hydro-Québec which must demonstrate that a nexus exists.

5.
The fifth Eurig requirement:  Express legislation imposing a tax 

Once the four Eurig criteria are met, the question becomes:  “Is there explicit legislation justifying this taxation?”.

Neither the Hydro-Québec Act nor the Régie Act confer express/explicit delegation of taxation authority.  According to s. 22 of the Hydro-Québec Act, Hydro-Québec’s mission is described as follows : 

22. The objects of the Corporation are to supply power and to pursue endeavours in energy-related research and promotion, energy conversion and conservation, and any field connected with or related to power or energy.

Without express appropriation delegation, the amounts charged on HQD’s energy contracts constitute indirect taxation in breach of the democratic principle of “no taxation without representation”, and are unconstitutional.  These contracts cannot be approved. 

6.
The rule of construction that statutes must be interpreted constitutionally

In order to avoid a constitutional challenge to the validity of its enabling Statute and Regulation, the Régie should interpret the provisions of both instruments in a manner consistent with principles enunciated in Eurig.
  That is to say that in any contract awarded to HQP the price must bear a reasonable relationship to the cost of supplying electricity.  

The RNCREQ's goal is not to reduce electric rates but rather to reduce energy consumption and production.  If HQP can obtain windfall profits from post-patrimonial consumption, it is illusory to think that HQD will make serious efforts to reduce that consumption.  In the present context, the incentives at the corporate level to increase sales in Quebec are simply insuperable.  Regardless of the efforts made by civil society and the Régie itself, HQD will remain incapable of contradicting the interests of the company of which it is a mere division.
Finally, the RNCREQ considers that, as it asks that legislation be interpreted in a manner consistent with the Constitution Act, rather than seek a declaration of constitutional inapplicability, invalidity, inoperability or nullity, the Attorney General (Quebec) does not need to be provided the thirty day Notice referred to in Article 95 of the Code of Civil Procedure.

5 The provisions of the contracts between HQD and HQP are favourable to the supplier

· No guarantees are required under the HQP contracts, while TCE is required to post $17.7 million (for the first ten years) and $30.4 million (after 10 years) by operation of Art. 27.2 of its contract.    In the case of TCE, this guarantee is available at all times to compensate HQD in the case of default.  Thus, a contractual remedy provided even prior to a case of default.

· There are no requirements for “all risk” (including coverage for an ice storm, explosion, flood, earthquake or civil unrest) or “business loss” insurance for HQP, while TCE must carry such coverage pursuant to sections 28.2 and 28.4.  This represents another contractual remedy provided prior to default.

· In the case of actual default or resiliation of a contract due to default there are more severe penalties for TCE than for HQP.  Pursuant to art. 37.7.2 TCE must make payments for the full life of the contract, while HQP’s penalties are limited to $35,000 for the first 10 years or $60,000 per MW thereafter, pursuant to sections 24, 24.2 and 27.2 of the HQP contracts.  For the base contract this is a penalty of $12.25 million (for the first ten years) or $21 million thereafter.

· Finally, none of HQP’s contractual obligations are enforceable, as the Regie does not have jurisdiction in this regard and there is no recourse available before Quebec Superior Court.   

· Were it not for the statutory provision deeming these to be contracts they would be an absolute nullity as you cannot contract with yourself.

· Even given these being defined to be contracts, none of the contractual obligations are enforceable as there are no legislated remedy provisions and there is no court of competent jurisdiction to hear disputes between Hydro Quebec and itself. 

· It is a basic rule of law that the same party, here a crown corporation, cannot sue itself.

· So either TCE negotiated a very bad deal – not likely as they hired lawyers and dealt at arms length in a competitive market—or HQP got a very sweet deal indeed.  It must be noted that Hydro-Quebec’s corporate interest is on the side of HQ-Production, not HQD.  The only counterweight, representing the public interest as opposed to that of Hydro-Québec’s shareholder, is the Régie de l’énergie.

6 HQD failed to ensure that HQP has sufficient energy resources to meet both patrimonial and additional obligations

· In its information request to HQP (HQD-6, doc. 3 – responses to RNCREQ), HQP requested detailed information about capacity reserves, but not about its energy reserves, because: 

C'est que pour rencontrer le critère de fiabilité en puissance, ça fait appel à des moyens qui se comptent en mégawatts, des équipements, des moyens, ils ont une puissance, ça se compte, on le fait, et ils le rencontrent. Lorsqu'on va vers des phénomènes d'hydraulicité plus faible, il faut entrer dans un paquet d'autres considérations qui n'ont rien à voir avec la quantité de puissance qui peut être mise là.  

Alors dans le contexte où nous étions, nous sommes satisfaits qu'il avait les moyens de rencontrer tous les besoins en puissance qui correspondraient à la somme de tous ses engagements et qu'il avait, à hydraulicité moyenne, des quantités suffisantes pour répondre à tous ses engagements également. 

· However, in 1992, Hydro-Québec wrote:

Pour un parc thermique, la mise en place d’une capacité suffisante pouvante rencontrer la demande d epointe permet, compte tenu du mode de fonctionnement de ces équipements, de répondre aux besoins énergétiques.  Ainsi, pour un parc thermique, la fiabilité énergétique sera, à toute fin pratique, assurée lorsque les besoins de puissance auront été satifaits, à moins de problèmes sérieux deans l’approvisionnement des combustibles.

Pour un parc de production à forte prédominance hydroélectriqu comme celui d’Hydro-Québec, la situation est fort différente.  La satisfaction des besoins de puissance n’est pas suffisante pour assurer les besoins énergétique car la production annuelle énergétique est limitée par les apports d’eau et non par la capacité de fonctionnement des centrales.
 (nous soulignons)
· It is thus essential to manage the uncertainty related to future inflows, which represent the greatest single uncertainty in Hydro-Québec’s financial planning (see Strategic Plan).

· It is therefore incomprehensible that HQP only asked for information about ability to meet obligations under the average runoff scenario, and did not seek any information about its ability to do so under more adverse scenarios.

· This is equivalent to requiring that a generator only demonstrate its financial stability in periods of robust economical growth.  Recessions are also possible; supplier must be creditworthy in all foreseeable situations, not just the more advantageous ones.

· For HQD to be confident that HQP will be able to deliver in accordance with the terms of its contract, it must be assured that it can do so under scenarios of low and very low runoff, not just under the medium scenario.  This is especially true since the recourse provided under the contract is inoperative, as demonstrated above.

· Given that HQP is not required to provide insurance or guarantees, that the judicial recourse provided in the contract is inoperative and that HQP failed to even request complete information as to its ability to serve the contract, the Régie can only conclude that HQD has entered into a “sweetheart contract” with its sister division, in which all the benefits — in the form of windfall profits — accrue to the shareholder, and all the risks related to non-performance are borne by consumers.

7 Dispatchable contract serving needs never before identified to Régie

· HQD testifies that dispatchable contract to be used every week and most likely every day, to meet ups and downs in demand. 

· In R-3473, HQD testified that additional needs would indeed be almost flat, as they were mostly due to industrial growth.

· In R-3470, HQD described dispatchable as being needed only to meet high demand and adverse weather scenarios.  It was made very clear that it would not be needed in medium demand and weather scenarios.

· Thus, HQD’s testimony in this file has the effect of amending the Supply Plan.  If its needs for dispatchable power are different than those described earlier, it should have explicitly asked the Régie for permission to revise its Supply Plan.

8 Dispatchable auction fundamentally flawed

· Art. 1(4) of the Regulation requires HQD to demonstrate that “la combinaison des contrats comporte le prix le plus bas pour la quantité d'électricité et les conditions demandées, en tenant compte du coût de transport applicable ».

· HQ’s response is contained in the first sentence of HQD-2, doc. 3:

La méthodologie d’évaluation retenue ne pouvait que mener à la sélection de la soumission la moins coûteuse, pour le type de produit recherché et dans le respect des autres critères définis au document d’appel d’offres ainsi que dans le Plan d’approvisionnement.

· In other words, it maintains that the fact that it has carried out an appel d’offres according to the methodology described in the rest of the document in itself demonstrates that the resulting contracts represent the lowest possible price, taking into account the quantities and conditions required as well as the cost of transmission.

· In fact, a competitive auction is only a guarantee of low prices when held under conditions of open competition.  According to HQ’s own expert:

The potential or likely impact [of actions that would reduce the number of participants in competitive processes in Quebec] would be to make future tenders less competitive than they would otherwise be, which could result in higher prices in future tenders and higher rates for Quebec ratepayers than would otherwise be the case.  (Sheingold, HQD-3, doc. 1, p. 12)

· For the dispatchable contract, there were only four bids, three of which were conditional on being awarded a baseload contract as well.

· HQD admits that no one can build new plant to serve dispatchable needs only, and the Régie stipulated that the power must be generated in Quebec.  Only HQP has existing plants in Quebec that could serve this product.  Thus, unless one of the “conditional” bidders also won the baseload contract, there was no possible competitor to HQP’s bid.

· An auction with only one participant provides no assurance that consumers are getting a “market” price.  In these circumstances, where HQP has near-absolute market power, it can charge whatever it wants.  In fact, as shown above, its bid price is totally out of proportion to its costs.  

· The baseload auction was in a certain sense successful, in that there were multiple bidders.  The fact remains that HQP, as the single bidder with costs dramatically lower than the others, was able to win the contract with a bid that is clearly  extremely expensive in relation to its costs.  

· The dispatchable auction was a failure, in that there was only one real bidder (since the other three in effect withdrew their bids when they failed to win the baseload contract).  

· In fact, this result was entirely foreseeable, since a) no one can afford to build a plant to serve only dispatchable, b) the appel d’offres required that the power be generated in Quebec, and c) only HQ has existing plants in Quebec that could serve such a contract.

· In this context, to approve a contract at a price with an implicit ROE that likely exceeds 100% would clearly be counter to the public interest.  Conciliating the interests of consumers and distributors here poses no challenge   — the contract is harmful to both of their interests.  Indeed, if the  Petitioner were more faithfully representing the interests of the Distributor and not the Fournisseur, it would be very uncomfortable with this contract as well.

9 Pricing formula for dispatchable contract creates perverse incentives for Distributor

· Dispatchable contract has high capacity price ($110,000/MW/yr), and a moderate energy price (4.1 cents/kWh).

· The result is that HQD must pay $26.4 million in 2008 (indexed at 2% annually), even if it takes no energy under the contract.

· There is no justification for such pricing based on HQ’s price structure.  While the opportunity cost for energy is real, the opportunity cost (for capacity representing less than 1% of Hydro-Québec’s total installed capacity) is virtually nil.

· At any time other than the fine pointe (just a few hours a year), HQ does not need its full installed capacity.  The opportunity cost of the capacity reservation is thus the cost of obtaining 250 MW firm for several hours during the winter (off peak in US markets) — far less than $26 million per year.

· Pricing the contract in this way results in a very undesirable cost signal for HQD, in that the only cost it can avoid is the energy cost of 4.1 cents/kWh.  

· In doing so, it creates a price signal that provides a disincentive to HQD to reduce energy consumption through energy efficiency measures.

· In its responses to our questions, HQD admitted that it had not considered the implications of these contracts for its energy efficiency programs.  While nothing requires HQD to do so, article 5 of the Act requires the Régie to do so.  

· Since the dispatchable contract creates a real disincentive to energy efficiency efforts on the part of HQD, the Régie should reject it in favour of alternate solutions that “favorise(nt) la satisfaction des besoins éergétiques dans une perspective de développement durable”.

10 Conclusions

Based on the foregoing, we respectfully as the Régie to recognize that:

· our right to be heard in this proceeding has not been fully respected;

· its jurisdiction not limited by the Regulation, but is defined by its enabling Statute, and in particular by art. 5;

· the agreements signed between HQD and HQP represent unenforceable contracts, detrimental to the public interest in favour of that of their shareholder the government of Quebec.

· In particular, that HQD failed to take reasonable steps to ensure that HQP could meet its new commitments, in addition to those under the patrimonial contract, even under scenarios of low or very low hydraulic runoff;

· the RNCREQ has made out a prima facie case that there exists no nexus between the cost of electricity service and the amount charged for it.  Thus,  the amount paid for HQP’s supply does not bear a reasonable relationship to its cost;
· as there exists no express and explicit legislation as required by Sections 53 and 90 of the Constitution Act, 1867 to authorize such amounts imposed as taxes, these contracts constitute an illegal indirect tax.  
· the dispatchable contract:

· was awarded via a process which resembled a competitive process but which, in fact, was fatally flawed, because only one supplier was in a position to make a realistic offer,

· is priced at a level that provides the supplier with an unconscionable profit and constitutes an unconstitutional indirect tax,

· incorporates a pricing formula that will result in discouraging HQD’s energy efficiency efforts, and thus acts counter to the principles of sustainable development.

Therefore, we respectfully ask the Régie to:

· conclude that, since the RNCREQ has made out a prima facie case that there exists no nexus between the cost of electricity service and the amount charged for it in the two “contracts” between Hydro-Québec’s Production and Distribution divisions, the burden of proof  shifts  to Hydro-Québec which must demonstrate that a nexus exists;

· refuse to approve these two contracts, because:
· The Régie must interpret its Act and Regulation in a manner consistent with Eurig, given (i) Sec. 53 of the Constitution Act, (ii) the Régie’s “pouvoir lié”, and (iii) the rules of statutory interpretation,  

· these two contracts fail to conciliate the public interest and that of consumers, or provide for fair treatment of the Distributor, as required by Art. 5, nor does it favor the satisfaction of energy needs in accordance with the principles of sustainable development.   

· to the extent that the most current État d’avancement of the supply plan indicates that it still needs additional baseload and dispatchable supply, instruct HQD to issue a new appel d’offres, in which:
· HQP may not submit bids for power generated at facilities that existed (or were under construction) at the moment of the adoption of Bill 116 (June 2000), because that is counter to the raison d’être of the patrimonial contract, tends to undermine its security of supply, and can only result in a windfall profit;

· Given that, for the reasons explained above, bids by HQP based on new facilities that take advantage of Hydro-Québec’s exclusive right to develop large hydropower facilities may also constitute an illegal tax, bids from HQP based on new facilities must also include a demonstration that there exists a “nexus” between the quantum charged and the cost of the service to be provided.

· Should the Régie conclude that it does not have the statutory authority to make such a requirement, it must disallow any participation by HQP in the appel d’offres of HQD.  It might, under such circumstances, wish to recommend to the Government that the Act be modified to allow HQP to submit cost-based bids.

Finally, the RNCREQ respectfully submits that its involvement in the present matter has been useful to the Régie in its deliberations.  It therefore requests that the Crown corporation be ordered to pay reasonable costs and fees to the RNCREQ, in a manner and amount that the Board shall order.

� La Sécurité c. Venmar Ventilation inc., REJB 2001-23622 at paras. 23-25.  « On essaie de déterminer si la preuve offerte établit, ou de moins, tend a démontrer les faits générateurs ou constitutifs du droit réclamé ».  The RNCREQ respectfully submits that, given the nexus criteria in Eurig (at page 579), the reasonable connection between cost of service and amount charged is entirely relevant.  


� See Patrice Garant, Droit Administratif, 4th ed. (vol. 2), 1996 pp. 289-293 (herinafter « Garant »).  


� Reffered to in detail at infra, footnote 6.  Transcript, July 24, 2003, pages 37-40.


� In the Gaz Metropolitain 1999 Rate hearing, the Régie adopted Art. 5 as the « toile de fond » for its deliberations, citing Friends of the Oldman River (1992) 1 R.C.S. 3, 39, wherein the Supreme Court defined sustainable developement, stating «  la planification environnementale et la planification économique ne peuvent se faire dans des milieux séparés  ».





� HQD’s expert report by Mr. Oliver, as amended in his written responses to the Régie, provided a range of 7.2 to 7.8 cents, representing a return on equity of 20%. In cross-examination Mr. Oliver admitted, at page 36 July 23, 2003, that a Merchant Plant generation development project for a long term contract could operate with 16% return on equity:  “But I think the low end, you know, 16%, is probably the low end that you’re looking at”.  In Undertaking Number 1 of HQD, Mr. Oliver indicated that, with a ROE of 16%, the costs in his study would range from 7.0 to 7.6 cents per kWh.





� Transcript, July 24, 2003, pages 37-40.  See our comments re the relevance of cost of service as concerns nexus as discussed at footnote 1, infra, and Eurig, supra, at page 579.


� Ecclésiatiques, infra, [1899] S.C.C. vol. XVI 399 at 403.


� [1998] 2 S.C.R. 565 [hereinafter Eurig], confirmed by the Supreme Court in Westbank First Nation vs. B.C. Hydro, Attorney General Quebec et als. 176 D.L.R. (4th) 276, S.C.C. 


Eurig summarizes and synthesizes earlier jurisprudence discussing illegal indirect taxes, in particular, Les Ecclesiastiques de St-Sulpice vs. City of Montreal [1899] S.C.C. vol. XVI 399 and  Lawson v. Interior Tree and Fruit and Vegetable Committee of Direction [1931] SCR 357.  Eurig was adopted by Madam Justice Rayle of the Quebec Superior Court in Le Regroupement des Propriétaires contre la Taxe Immobilière v. A-G Québec  [2000] R.J.Q. 2879 at 2886-8.  Re the applicability of the principle to Regulations see Garant, supra, vol. 1, pp. 438-440.   Note that Garant’s text was written prior to the rendering of the Eurig decision.


� Citicom Inc. v. Ville de Montréal [1984] C.S. 693 [hereinafter Citicom].   


� Eurig, supra, at 575.


� Garant, Vol. 1, supra, p. 439 citing Ass. des chiurgiens-dentistes c. Montreal, [1989] R.J.Q. 666 (C.S.) 


� Loose Leaf edition, vol. 1, (Carswell, 2000), pp. 14-6 to 14-6.1, 30-15,17 and 18, 55-1-3, 55-14-14, and 55-16-16.1. In particular note the section on Regulatory charges, pp. 30-17 to 30-18, where it is argued that water rates can only be supported as regulatory charges (rather than taxes) if they are taken in payment for a specific governmental service, and if they bear a reasonable relationship to the cost of providing the service.  These charges are not taxes because their purpose is to defray expenses, not to raise revenue.   


� Ecclésiatiques, supra, [1899] S.C.C. vol. XVI 399 at 403. 


� [1931] S.C.C. 357 at 363.


� Garant, supra,  vol. 1 p. 346. 


� Garant, supra,  vol. 1 p. 347


� Garant, supra,  vol. 1 p. 352


� Garant, supra,  vol. 1 p. 438


� Garant, supra,  vol. 1 p. 363, notre emphase.


�  The RNCREQ produces as Exhibit RNCREQ-1 excerpts from Hydro Québec’s Annual Report, 2002 and its Strategec Plan 2002-2006.  The Strategic Plan states:





“Based on the forecast consolidated results, the shareholder can expect to receive $3.2 billion in dividend payments over five years, in accordance with Hydro-Québec’s dividend policy.” (page 14)





“The [1996] Energy Policy confers an important role on Hydro-Québec and establishes a number of orientations that concern the company:


…


•Hydro-Québec shall improve its profit margin and generate a higher return for its shareholder.” (page 17)





“From 1997 to 2000, the company’s sales rose by nearly 50%, while its net income doubled. In 2000, about 21% of its revenue was generated outside Québec [NDLR: 79% was thus generated inside Québec]. Based on these financial results, Hydro-Québec was able to contribute to the collective prosperity of Quebecers by paying almost $1 billion in dividends to the Québec government for the 1999 and 2000 fiscal years.” (page 19)





Finally, the table on page 88 shows that, from 2001 to 2006, the “dividend likely to be declared” is equal to 50% of consolidated net income.


� Proper statutory interpretation mandates that legislation must be interpreted in a mannar consistent with the Constitution and the Charters.  See Cote, Dreidger and Sullivan.  References available upon request.


�  N.S., v. 5, pages 52-53.


�  Hydro-Québec, Impacts de la révision des critères des fiabilité en puissance et en énergie, 1992,  p. 13.
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